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KAMALA D. HAR.RlS 

Attorney General of California 

KAREN B. CHAPPELLE 


. SlJpeJVipill.,g D~puty Attorney General .
GEOFFREY WA.R.I)- --- .... ·-· .. - - - - ­

Deputy Attorney General 
State Bar No. 246437 


300 So. Spring Street, Suite 1702 

Los Angeles, CA 90013 


-'Felephone;-~-1-37-89.J.-;666G-----.......C.....--'-----~------~~----'------------- ­
Facsimile: (213) 897-2804 
E-mail: Geoffrey.Ward@doj.ca.gov 

Attorneys for Complainant 

BEFORE THE 

STATE BOARD OF OPTOMETRY 


DEPARTMENT OF CONSUMER AFFAIRS 

STATE OF CALIFORNIA 


In the Matter ofthe Petition to Revoke · Case No. Dl-2009-146 

Probation Against: 


ROBERT DAVERN ARMSTRONG 

477 East Colorado Blvd. 
 PETITION TO REVOKE PROBATION 

Pasadena, CA 91101 

Optometry Certificate of Registration No .. 

4890 


Respondent. 

Complainant alleges: 

PARTIES 

1. Mona Maggio (Complainant) brings this Petition to Revoke Probation solely in her 

official capacity as the Executive Officer of the State Board of Optometry; Department of 

Consumer Affairs. 

2. On or about September 14, 1967, the State Board of Optometry (Board) issued 

Optometry Certificate ofRegistration Number 4890 to Robert Davern Armstrong (Respondent). 

The Certificate was active at all times relevant herein and will expire on October 31, 2013, unless 

renewed. 

3. In a disciplinary action entitled "In the Matter of Accusation Against Robert Davern 

Armstrong," Case No. CC-2009-146, the Board issued a decision on April10, 2012, which took 

effect on May 10, 2012, in which Respondent's Optometry Certificate of Registration was 
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revoked; however, the revocation was stayed and Resp?ndent's Optometry Certificate of 

Registration was placed on probation for a period of 4 years with certain terms and conditions. A 

copy of that decision is attached as Exhibit A and is incorporated by reference. 

JURISDICTION 

1__-=4,_.__This_EeJition to Revoke Probation is brought before the State Board of0}:1tome_try______ 

(Board), Department of Consumer Affairs, under the authority of the following laws. All section 

references are to the Business and Professions Code unless otherwise indicated. 

STATUTES 

5. Section 3091 authorizes the Board to discipline licensees byplacing them on 

probation. 

6. Government Code section 11519 subdivision (b) also authorizes agencies governed 

by the Administrative Procedure Act to impose probationary terms when the execution ofa 

disciplinary order is stayed .. 

PETITION TO REVOKE PROBATION 

7. Grounds exist for revoking probation and imposing the order of revocation of 

Respondent's Optometry Certificate ofRegistration Number 4890. 

8. Condition 14 of the Board's April20 12 Decision allows the Board to discipline 

Respondent for violating his probation conditions. 

"14.Violation of Probation. IfRespondent violates any term ofthe 
probation in any respect, the Board, after giving Respondent notice and opportunity to 
be heard, may revoke probation and carry out the disciplinary order that was stayed. 
Ifan accusation or petition to revoke probation is filed against Respondent during 
probation, the board shall have continuing jurisdiction, and the period ofprobation 
shall be extended until the matter is final. No petition for modification of discipline 
shall be considered while there is an accusatjon or petition to revoke probation or 
other discipline pending against Respondent." 

9. Condition 3 of the Board's April 2012 Decision required Respondent to cooperate 

with t~e probation pro gram: 
I 

"3. Cooperate with Probation Monitoring Program. Respondent shall 
comply with the.requi.I'ements of the Board's probation monitoring program, and 
shall, upon reasonable request, report or personally appear as directed. 

Respondent shall claim all certified mail issued by the Board, respond to 
all notices of reasonable requests timely, and submit Reports, Identification Update 
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reports or other reports similar in nature, as requested and directed by the.Board or its 

representative. ' 


ResQondent is encouraged _to c;onta_c;t !heB__()~_d_'s :PI:.o!J~tio!l_:PfQgTEi!TI.e:L_ 

- anytime he lias aquestion or-concern regardi:qg his terms and conditions of 


probation. 


Failure to appear for any scheduled meeting or examination, or cooperate 

with the requirements of the program, including timely submission of requested 


--~information,-shall-constitute-a-violation-ofprobation-and-may-result-in-the-filing-of-an--·-·-~~­

accusation or a petition to revoke probation or both against Respondent's Optometrist. 

license. 


10. Respondent has violated his probation conditions, as set forth below. 

FIRST CAUSE TO REVOKE PROBATION 

(Failure to Submit Quarterly Reports) 

11. Respondent's probation is subject to revocation because he failed to comply with 

· Probation Condition 2, which requires him to file quarterly reports, as follows: 

12. Paragraphs 3, 7, 8, and 9 are realleged in and incorporated into this allegation. 

13. At all times after the effective date ofRespondent's probation, Condition 2 stated: 

."2. Quarterly Reports. Respondent shall file quarterly reports of . 
compliance under penalty ofperjury to the probation monitor assigned by the Board. 
Quarterly report forms will be provided by the Board. Omission or falsification iri any 
manner of any information on these reports shall constitute a violation ofprobation 
and shall result in the filing of an accusation or a petition to revoke probation or both 
against Respondent's optometrist license. Respondent is responsible for contacting 
the Board to obtain additional forms if needed. Quarterly reports are du~ for each year 
ofprobation throughout the entire length ofprobation as follows: 

For the period covering January 1st through March 3 fst, reports are 
to be'completed and submitted betweenAprillst-and April 7th. 

For the period covering Aprillst thro:ugh June 30th, reports are to be 
completed and submitted between July 1st and July 7th. 

For the period covering July 1st through September 30th, reports are 
to be completed and submitted between October 1st and October 7th. 

For the period covering October 1st through December 31st, reports 
are to be completed and submitted between January I stand January 7th. 

Failure to submit complete and timely reports shall constitute a violation 
ofprobation." 

14. Respondent's probation took-effect on May 10, 2012. 

I II 

Ill 
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15. Respondent should have filed reports for the second quarter 2012 by July 7, 20i2; for 

the third quarter 2012 by October 7, 2012; and for the fourth quarter 2012 by January 7, 2013. 

He has not filed any of these reports. 

SECOND CAUSE TO REVOKE PROBATION 

16. Respondent's probation is subject to revocation because he failed to comply with 

Probation Condition 8, which requires him to repay the Board for its prior investigation costs 

according to a Board-approved paY:ment plan, as follows: 

17. Paragraphs 3, 7, 8, and 9 are realleged in and incorporated into this allegation. 

18. At all times after the effective date ofRespondent's .probation, Condition 8 stated: 

"8. CostRecovery. Respondent shall pay to the Board a sum not to 
exceed the costs of the investigation and pros.ecution of this case. That sum shall be 
$5,000 and shall be.paid in full directly to the Board, in a Board approved payment 
plan, within 6 months from the end of the probation term. Cost recovery will not be 
tolled. · 

If Respondent is unable to submit costs timely, he shall instead submit an explanation . 
of why he is unable to submit these costs in part or in entirety, the date or dates he 
will be able to submit the costs, and the amount he will be able to pay. Supporting 

. documentation and evidence ofwhy the Respondent is unable to make payments must 
accompany this submission. 

Respondent understands that failure to submit costs timely is a violation ofprobation 
and submission of evidence demonstrating financial hardship does not prec;lude the 
Board from pursuing further disciplinary action. However, Respondent understands 
that by providing evidence and supporting documentation of fmancial hardship may 
delay further disdplinary action. 

Consideration to fmancial hardship will not be given should Respondent violate this 
tem1 and condition, unless an unexpected and unavoidable hardship is established 
from the date of this order to the date payment is due. The filing ofbankruptcy by the 
Respondent shall not relieve the Respondent of his responsibility to reimburse the 
Board for these costs." 

19. On or about May 11, 2012, Respondent entered into a payment plan with the Board. 

The plan required him to make an initial payment of$121.00 by May 10, 2012 and 41 payments 

of $119 payments on the first of each month until he had paid the full cost recovery of $5,000. 

20. Respondent made his frrst payment on May 10, 2012 and his second payment on May 

30; 2012. But he did not make any further payments, including payments for July through 

December 2012, or for January and February 2013. 
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21. Respondent's failure to comply with the payment plan he entered. into violates 

Condition 8. 

THIRD CAUSE TO REVOKE 'PROBATION 

(Education Course) 

22. Respondent's probation is subject to revocation because he failed to comply with 

Probation Condition 17, which requires him to select and take an education course, as follows: 

23. Paragraphs 3, 7; 8, and 9 are realleged in and incorporated into this allegation. 

24. At all times after the effective date of Respondent's probation, Condition 17 stated: 

"17. Education Course.' vVithin 90 days of the effective date of this 
decision, and on an annual basis thereafter, respondent shall submit to the board for 
its prior approval an educational program or course in the areas of diagnosis of eye 
disease or injury, including retinal tears, which shall not be less than 20 hours per 
year, for each year ofprobation. This program shall be in addition to the Continuing 
Optometric Education requirements for re-licensure, and shall be obtained with all 
costs be:ing paid by respondent. Following the completion of each course, the board 
or its designee may administer an examination to test respondent1s knowledge ofthe 
course. Respondent shall provide written proof of attendance in such course. or. 
courses as are approved by the board.· 

25. Paragraphs 3, 7, 8, and 9 are realleged in and incorporated into this allegation. 

26. Respondent1s probation took effect on May 10, 2012, which was the effective date of 

the Board's decision. 

27. As ofthe date of filing of this Petition, which is more than 90 days after the effective 

date of the Decision, Respondent has not submitted a proposed course to the Board and has not 

attended or completed such a course. 

FOURTH CAUSE TO REVOKE PROBATION 

(Failure to Pay Probation Monitoring Costs) 

28. Respondent's probation is subject to revocation because he failed to comply with 

Probation Condition 4, which requires him to regularly pay the Board's probation monitoring 

costs, as follows: 

29. Paragraphs 3, 7, 8, and 9 are realleged in and incorporated into this allegation. 
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l 30. At all times after the effective date ofRespondent's probation, Condition 4 stated: 

2 "4. Probation Monitoring Costs. All costs incurred for probation 
- - -- rrioilitorii):g-duriiJ.g the entrreptohationshaltbe paid by the Respondent. The monthly- - ---- -- --­

3 costmay be adjusted as expenses are reduced or increased. Respondent's failure· to 
comply with all terms and conditions may a:lso cause this amount to be increased. The · 

4 fee for probation monitoring shall start ata minimum of$100 per month. All . 
payments for costs are to be sent directly to the Board of Optometry and must be 
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monitoring costs incuned.) 

IfRespondent is.unable to submit costs for any month, he shall be 
required, instead, to submit an explanation ofwhy he is unable to submit the costs,· 
the date or dates he will be able to submit the costs, and the amounts he will be able 
to pay. Supporting documentation and evidence of why the Respondent is unable to 
make such payment or payments must accompany this submission. 

Respondent understands that failure to submit costs timely is a violation 
ofprobation and submission of evidence demonstrating fmancial hardship does not 
preclude. the Board from pursuing further disciplinary action. However, Respondent 
understands that by providing evidence and supporting documentation of fmancial 
hardship it may delay further disciplinary action. 

In addition to any other disciplinary action taken by the Board, an 
unrestricted license will not be issued at the end of the probationary period and the 
optometrist license will not be renewed, until such time as all probation monitoring 
costs have been paid. The filing ofbankruptcy by the Respondent shall not relieve the 
Respondent ofhislher responsibility to reimburse the Board for costs incurred·." 

31. Respondent paid probation monitoring costs for May and June 2012. 

32. Respondent did not pay the required probat1on monitoring costs for the months of 

July 2012 through December 2012, and January 2013. 

Ill 

Ill 
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PRAYER 

2 
 "WHEREFORE, Complainant requests that a hearing be held on the matters herein alleged, 

3 
 and that following the bearing, the State Board of Optometry issue a decision: 

4 
 1. Revoking the probation that was granted by the State Board of Optometry in Case 


5- ___No_.~GC.::2D_02::JA_6~anc:Limp_osing the disci;Rlinary order that was stayed, thereby revoking ___ 


6 
 Optometry Certificate ofRegistration No. 4890 issued to Robert Davern Armstrong; 

7 
 2. Revoking or suspending Optometry Certificate ofRegistration No. 4890, issued to 

8 
 Robert Davern Armstrong; 

9 
 3. Taking such other and further action as deemed necessary and proper. 
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Executive Officer 
State Board of Optometry 
Department of Consumer Affairs 
State of California 
Complainant 

LA2013508590 
51236327 2.docx 
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Exhibit A 

Decision and Order 


State Board of Optometry Case No. CC-2009-146 




~~.--.--.. .. .. ,~~~~----~--~~--·~
---~~----·~r~~~~~----------_-.-~:~~·;____ 
.. ··~ . .. .... ····-- ·-. ·. ··-· ·. -· ..... ··:- ­

:STAT:E·-:BJi~~:~OMEf:RY···· 
DEPARTMENT OF CONSUMER AFFAIRS --- ·------S';rATEOFCALIFORNIA- ___, -- - - -­

1n the'Matt(}r ofthe Accusatiol?- Against: : . 

1----~-ROBER~DAYERKARMSTRONG 
- --,~ ~--'-7""-·---·560.1_D.e~S.o.t.o..AYJ~_n,JJ,_e~:-::::::-----­

Woodhmd Hills, CA 91365 
· · -Qptometry- Certificate of.Registr.ation No. 

4890. 

Respondent. 

. 

·caseNo. CC-'2009-146 

OAH No..2011080850 
--·-·------'--------~.----­

.' 

. 
DECISION AND ORDER 

·Tn.e att~~J;!.ed Stipulated Settlel)lent and pisciplinary Orde~ is hereby adopted qy the State. 

Board of Optomet&, Departl)lent of Consumer_Affairs,. as its Dec~sion in ~is JJ:latter. : 

:. 

- This.Dedsion shall become effective on· · ·May ·10, 201.4 

·...: !tissoORDEREi:>· April 10, 201> ·:~· :. . .. 

FOR THE STATE BOARD OF OPTOMETRY: · 
DEPARTMENT ·OF·CONSuMER.AFfAIRS . 

• ~ 0 0 

;., 

·-. 

http:att~~J;!.ed


---

1 

·.. 2 . 

.3 

4 

'!'•. 

..KAMA.ii'D: HARR!s·. . . ·-~· ~- ... : ........ . 
Attorney General o :fCal1fornia 

. KAR.ENB. CHAPPELLE . ... . . ...... 
Supery.ising Deputy Attorney General 
GEOFFREY WAIID 
Deputy Attorney General 
State. BarNo. 246437 

300'$o. Spring Street, Suite 1702 
1---------'---··"""S- -bos-Angeles,-GA-900-1-3--------.----'------'------------1-----­

-------:-I·-·::r:elephone.:-P-Bj-89:J--.2660--~----------·-----~:.._________ 

-­ ···· 
6 

· · 
Facsimile: .(213) 897-2804 

· · E.:mail: Geoffrey.Ward@dQj:ca;gov· :· .. · .... · .... ---­ ··· 
7 .Attorneysfor Complainant 

8 BEFORE THE 
STATE BOARD OF OPTOMETRY 

9 DEPARTMENT OF CONSUMER AFFAIRS 
STATE OF CALIFORNIA 

10 


11 In the Matter ofthe Accusation Against: 

12 ROBERT DAVERN ARMSTRONG · 
560!' DeSoto Avenue · 

13 Woodland Hills, CA 91365 

14 
Optometry Certificate of Registration No. 
4890 . . . 

15 Respondent. 

16 

Case No. CC-2009-146 

OAH No. 2011080850 
STIPULATED SETTLEMENT AND 
DISCIPLINARY ORDER 

17 IT IS HEREBY STIPULATED AND AGREED by and between th\'l parties to tlie above.:.. 

18 entitled proceedings that the following matters are true: 
·" 

19 PARTIES. 


20 ·1. Mona Maggio (Complainant) is the Executive Officer of th~ State Board of . 


21 Optometry. She broughtthil;i action solely iri. her official capacity and is represented in this qatter 


22 by Kamala D. Harris, Attorney General·ofthe State of California, by Geo:ffi:ey·Ward, Deputy 

. . .• 

. 23 Attorney General. 
:i 

24 .2. Respondent Robert Davern .AJ:mstrong (Respondent) is represented in this proceeding 

25 by attorney Paul Spackman, Esq., whose address is:. Iungerich & Spackman, 28441.Higln:idge 

26 Road, Suite 201, Rolling Hills Estates, CA 90274. 

27 3. On or about September 14, 1967, tlie State Board of Optometry issued Optometry 
. . ' 

28 Certific;:t.te OfRegistration No. 4890 to Robert Pavern Armstrong (Respondent). The Optometry 
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-·--· ·····--···--·--·· ·······--··-·· .: ......,,._______ --- ··-··· ........._..... - .... :.... •... -· -­
qertf~cate: ~~13-egist!a~io~_:Yas_ iJ!.~.l~.for.~e. ~d ·eff~_ct.. at_all ti?.J~s·:.e_l~VaJ?.t to t~e chf);rges·~r?ugh~ .. 

cin Accusation No. CG-:2009.,.146 and will expire on.O.ctoher 31,_20JJ,_@less_r_e:O.eWJ~.d__;_ _ 

JURISDICTION 

4. Accusation No. CC-2009-146 was filed before the State Board ofOptometry (Board), 

-E>epartrnep.t-of-Gonsurner-Affairs,.and-is"currently-pending-against-Respondent,-The.Accusatiori.~---~-1 . ' ' 

and all other statutorily reqtJired documents were properly served on Respondent on F ebmary 9, 


2Qll. Respondent timely filed his Notice ofDefense cmitesting the Accusation. A c~py of 


AccusatioD; No. CC-2009-146 is attached as Exhibit A and incorporated herein by reference. 


ADVISEMENT AND- WAIVERS. 

5. . Respondent .·has carefully read, fully cliscussed with counsei, and understands the 

charges and allegations in Accusation No. CC-2.009-1~6 .. Respondent has also carefully read, 

_fully discussed with counsel, and understands the effects ofthis .Stipulated Settlement and 

Disciplinary Order. 

6. Respondent is fully aware ofhis legal rights in this matter, inclqding the right to a· 

hearing on the charges and allegations in the Accusation; the right to be represented by counsel at 

his own expense; the right to confront and cross-exam:iJ;I.e the witnesses against him; tl,'le right to 

present evidence and to testify on his owubehalf; the right to the issuance of subpoenas to compel 
. . 

the attendance of-witnesses and the production of documents; the right to reconsideration .and 


court review of an adverse decision; and all other rights accorded by the California 


A\lministrative Procedure Act and bthe! applicable 1aws. 


7. R~spondent voluntarily, know:irigly, and inteliigentlyw,aives and gives up.each and 

every right set forth above. 


CULPABILITY 


8. ·Respondent understands and agrees that the charges and allegations in Accusation 

No..CG-2009-146, ifprov~n at a hearing, would constitute cause for imposjng discipline upon his 

Optometry Certificate ofRegistration. . 1 . 

9. For the purpose ofresolving the Ac.cusation without the .expense and uncertainty of . . ..~ 

further proceedings, Respondent agrees that, at a hearing, Complainant could establish a factual 
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contest those charges and allegations; . . 

10. Respondent agrees. that his Optometry Certificate ofRegistratio.n is subject to . - . . . . . . 
-discipline-and-he-agrees.to-be-bound.by-the.Board's.probationary_terms_as_s~t_forthjn_the'"".. ___ 1 -'----~ 
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Disciplinary Order below. · 

CIRCUMSTANCES IN MITIGATION 

11. Respondent Robert Davern Armstrong has been a practicing OJ?tometrist since 1967 

arid has never been the subject ofany prior disciplinary action. 

·CONTINGENCY 

12. This stipulation shall be subject to approval by the State Board ofOptometry.· 

Respondent l,lnclerstands and agrees that counsel for Complainant and. the staff ofthe State Board 

of Optometry may communicate directly with the Board regarding this stipul~tion and settlement,_ 

without noti:ce to or participation by Respondent or his counsel. By signing the. stipulation; . 

Respondent understands_ and agrees that he may not withdraw his agreement' OJ: seek to rescind tlie 

stipulation prior to the t~me the Board considers and acts upon it.· Ifthe ~oard fails to adopt this· 

stipulation as its Decision and Order, ~he Stipulate~ Settlement and Disciplinary Order shall be of 

·no force or effect, except for this ·_p~agraph, it shall be ina~missible in any legal action betv.;een · 
. . . 

the parties, and the Board shall not be disqualified from further action by having considered this 

matter. · 

13. The parties understa11d ·and agree that facsimile· copies of this Stipulated Settlement 

and Disciplinary Order, including facsimile signatures·t~ereto, shall have the same force and 

effect as the origi.nals. 

14. This-Stipulated Settlement and ·Disciplinary Order is intended by the patties .to be an 

integrated writing represen~ing the complete, fmal, and exclusive embodiment oftheir agre~ment. 

It supersedes any and all prior or contemporaneous agreements, understandings, discussiOJ?-S, 

negotiation~, and commitments (written or oi·al). This Stipulated Settlement and Disciplinary 
' 
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.Or~er ipa)'._ not b:~ _a~tered; a~ien~ed,~ m64ified, suppl~_ih_~nt~d;_ o~.~~hetw~s¢ ~liartged: e~cept ~ya :· ·. 

writing executed: by an authorized represerttative of e;:tch ofthe patti~s. 

15. · In consideration ofthe foregqing admissions and stipulations, the parties agree that 

the Board may, without further notice or formal proceeding, issue and enter the folloyving 

-Bisciplinary-0rder:--------,---------------o---------·----l----~ 

DISCIPLINARY ORDER 
.. . ~ .. - ~ - .: .. -· .. -. . - ...... -. : .. ... . .. .. ·­ ···•·······. . -­ ..... ..... - -

IT IS HEREBY ORDERED that Optometry Certificate of Registration No. 4890 issued to 

Respondent Robert Davern Armstrong (Respondent) is revoked.. However, the revocation is 
. . . .. . . 

stayed and Respondent is placed on probation fo~ four years on the following terms and 

conditions; 

1. Obey All Laws. Re~pondent shall obey all federal, state and local laws, and allrules 
. : . 

governing the practice of optometry in California. 
. . 

2. Quarterly Reports. ·'Respondent shaH file quarterly reports of compliance under 

pepalty ?fperjury to the probation monitor assigned by the Board. Quarterly report forms will be 

provided by the Board. Omission or falsification in any manner of any _information on these 
. . 

reports shall constitute a violation of probation arid shall result in the filing ofan accusation or a . . . 

petition to revoke probation or both against Respondent's optometrist license. Respondent is 

responsibl.e for contacting the Board to obtain additional forms ifneeded. Qu~rt~rly reports are 

due for each year ofprobatiori throughout the entire length ofprobation as follows: 

• For the period eovering January 1st through March 31st, reports are to·b.e·completed and 

submitted between April 1st and April 7th. 

• For the period covering April 1st through Jun:e 30th, repoii:s a,re to be completed and 

submitted between July 1st and July 7th. 

• For the period covering July 1st t)Jrough September 30th, reportsare to be completed and 

submitted between October 1st and October 7th. 

• For the period covering October 1st through December 31st; reports are to be completed 

and submitted between January 1st and January 7th. 

Failure to submit complete and timely reports shall constitute a violation of probation. 
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the .requ:irements ofthe Board's probatim.i_ri:lonitoring program, and sh~ll,_\lp_Qn re~~o_n§,bl~ · 

3 

2 

request, report or personally appear as d:irected. 


4 
 .Re~pondent shall claim all certified mail issu~d by the Board, respond to all notices of 

j ___ --- -~-------5- -reasona'ble-requests-tiniely-,-and-subm~t-Repo~s,-Identification-Update-reports-or-otheueports_..~. ________ 

------------6-ll--si_m_i-la~r-m--n~a~-r~e-,-a-s-re_q__ ____ r_ep_r_e-se_n_t_m_w_e_.-_-------~---------~---u_e-st_e_d_and_d~:ir-ec-t-ed-.-b-y-th~e-B--~a_r_d_.o_r_u_s__ 

. 7 Respondent is encouraged to contact the Board's Probation Program at any time he has a 

8 question or concern regardmg his terms and conditions ofprobation. 

9 Failure to appear for any scheduled meeting or exammat'ion, or cooperate with the 

10 requ:irements ofthe program, mcluding timely submission ofrequested information,.shall 

11 constitute a violati<?n ofprobation and may result in' the filing ofan· accusation or a petition to 

12 revoke probation or b?th against Resp?ndent's Optometrist license. 

13 4. · Probation Monitqring Costs. All' costs incurred for probation monitoring during .the 

14 ent:ire pr~bation sha~l be paid by the· Re.~pondent. Th_e·monthly cost may be adjusted a$ expenses 

15 · are reduced or increased. Respondent's failure to comply ':Vith all terms and conditions· may also 

16 cause this ·amount to be increased. The fee for probation monitcirmg shall start at a minimum of 

17 $100 per month. All payments for costs ·are to be sent d:irectly to the Board of O,pt,b_metry and . . . . . 

18 must be receive~ by the date or d~tes specified. (~eriods oftolling will not toll. the probati?n 

19 monitoring costs incurred.)· 

20 IfRespondent is unable to submit costs for any mcinth, he shall be requ:ired, instead, to 

21 submit an ~xplanation of why he is uriable to submit the costs, the date or dates he will be able to 

22 submit the costs, and the.am?unts he wil~ be able to pay. Supportfu.g documentation and evidence 

23 of why the Respondent is unable t? make such payment or payments must accompany this 

· 24 ·submission. 

25 Re~ponderi.t understands that failure to submit costs timely is a vio~ation ofprobation and 

26 submission of evidence demonstrating financial hardship does not preclude the Board fi:om 

27 pursuing further disciplinary action. However, Respondenfunderstands that by providing 
. . 

28 evidence' and supportmg documentation of.fman6ialhardship it may delay further disciplinary 
. . . . 
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- 5- -bankruptcy-by-the-Respond~nt-shall-not-relieve-the-Respondent-of-his/her-resp~nsibility-to-
------.........,·---'­

6 reimburse the Board for costs incurred. 

7 5. Function as an Optometrist. ·Respondent shall function as an optometrist foj a 

8 ·minimum of 40 hours per month for the entire term of his/her probation period. 
. . "' 	 . . 

9 6. . Notice to Employer. Respondent shall':provide to the Board the names, physical · 

10 addresses, mailing addre~ses, and telephone number of all employers and supervisors and shall 

11 give specific, written consent that. the licensee authorizes the Boa,rd and the employers and 

12 supervisors to communicate regarding the licensee's work status, performance; and monitoring. 

p Monitoring inc hides, but is not limited to, any violation ofany probationary term a_nd condition. 

14 Respondent shall be required to inform his employer; and each s'll:bsequent employer di.rring 

15 the probation period, ofthe discipline imposed by this decision byproviding his supervisor and.· 

16 director and all subsequent supervisors and· directors. with a copy of the decision and order, and 

17 the Accusati~n in this matter prior ~o the beg~mg of or returning to ·employment or· within 14 : . l - ! 

. 18 · days from e~ch change in a sul?ervisor or director. 

19 The Respondent must ensure ·that the Board receives written confirmation from the 

20 employer that he is aware of the Discipline, on ~orrris to be pr~vided to the Respondent. The 

21 Respondent must ensure that all reports completed by the employer are sub~tted from the 

22 employer directly to the Board. Respondent is responsible for contacting the Board to obtaill 

23 additional forms if neede'd. 

24 7. Changes of Employment and Residence. Respondent shall notify the Board, and 

25 appointed probation monitor in writing, ofany and alt changes ofemployment, iocaticin, and 

26 address within 14 days of such change. This includes but is not limited-to applying for 

27 employment, termination or resignation from empl~yinent, change in employment status, and 

28 change in supervisors, administrators or directors. 
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! - . 2 changes ofresidence or mailing address with:i:tll4 days. P.Q. Boxes ars:_ac:c~pt_ed_ :[or_rnJtiliJ].g 

I 
3 purposes; however the Respondent must_ also provide his/her physical residence address as well. 

. 8. Cost Recovery. Respondent shall pay to the Board a sum not to exceed the costs of

J 
4 

. 6 directly to the Board,. in a Board approved payment plan, within 6 months ~om tpe end of the 

7 probation term. c"ost recovery will not be tolled .. 


8 
 IfRespondent is :unable to submit costs timely, he shall instead submit an explanation of 

9 why he is unable to sub!J?-it these costs in part or in entirety, the date ·or dates he will be able to 

10 submit the co_sts,_ ~md the amount he will be able to pay. Supporting documentation anci 'evidence 

11 . ofwhy th~ Respondent is unable to make payments must accompany this submission. 

·12 Respondent understands that fail~e t6 submit costs timely 'is a violation ofprpbation and 

13 submission of evidence demoi:J.strat:i:tlg fmancial· hardship does not preclude the Board from_ 

14 pursuing_:further disciplinary action ..Howeyer, Respondent.understandsthat by providing 

15 evidence and supporting documentation offmancial hardship may delay further disCiplinary 

16 · action. 

17 · .. Consideration to fmancial hardship will riot be ·-given should Respondent violate this term 
. . 

18 and condition, unless an unexpected and unavoidable hardship is established fi:om the date of this 

19 order to the date payment .is due. The filing ofbankruptcy by the Respondent shall not relieve the 

20 Respondent ofhis responsibility to reimburse the Board for these costs~ 

21 9: Take and Pass California J;_;aws and Rule Examination. Within 60 days of the· 

22 ~ffective date of this Decision, or within some other time ·as pre_scribed in wr·iting by-the Board, 

23 Responderi~ shall take and pass the California Laws and R~gulations Exatnination (CLRE); a . 

24 multiple choice examination. IfRespondent fails. this examination, Respondent must take and 

25 pass a re-examination as approved by.the Boar~. The waiting period between repeat examinations . . . . 

26 shall be at six month intervals until success is achieved. Respondent shall pay. the est~blished 

27 examination fees. IfRespondent-has not taken and passed the examination within twelve months 

·28 from the effective date ofthis decision, Respondent shall be considered to be in violation of 

7 
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2 examination and lias been so notified by the Board inw:riting. _ 

3 10. Maintain Current License. Respondent shall maintain a current, active and valid 

4 . license .for the length of the probation period; Failure to pay all fees and meet continuing 

1------------s·­ -educati6n-requirements-prior·te~his-license-expira~ion-date-sha11~.constitute-a-v-io1ation-of'-------l---------

6 probation. 

·7 11. Tolling· For Out-of-State Residency or Practice.· Periods ofresl.dency or practice 

8 outside California, whether the periods ofresidency or practice are temporary or permanent, will 

9 toll the probation period but will not toil the cost recovery requirement, nor the probation 

10 monitoring costs incurred. Travel outside of California for more than 30 days must be reported to 

11 the Board :in writing prior to departure. Respondent shall notify the Board, in-writing, within 14 

.12 days; upon his/her return to California and prior .to the commencement of any employment where 

13 repr~sentation as an optometrist is/was provided. 

14 12. License Surrender. During Respondent's term ofprobation, if he ceases practicing 

15' due to retirem~nt, health reasons, or is otherwise unable to satisfy .any condition ofprobation, 

16 Respondent m~y sur~ender his license to the Board. The Board ~eserves the right to evaluate 

17 Respondent's request and exercise its di~cretion whether to grant the requ~st, or to take any other 

18 action de~med appropriate and reasonable under the circumstances, without further hearing. Upon 

19 formal acceptance ofthe tendered license and wall certificate, Respondent will n? longer be 

20 subject to the conditions ofprobation. All costs iti.curred (i.-e., ~ost Recovery and Probation · 

21 Monitoring) are due upon reinstatemenJ. 

22 · Surrende<ofRespondent's license',sha11 be considered a Disciplinary Action and shall 

. 23 become a part of Respondent's license history with the Board. 

24 13. Completion of Probation. Upon successful comple.tion ofprobation, Respondent's 

25 cmtificate will be fully restored. . 

26 14. ·Violation of Probation.· IfRespondent violates any term of the probation in any 
I • 

27 respect, the Board, after giving Respondent notice and opportmiity to be ~eard, may revoke 

28 probation and carry out the discipliil.ary order that was stayed. If an accusation or petition to 

8 
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3 modification_ ofdiscipline shall be considered while there is ari. accusation or petition to revoke 

4 probation or other discipline pending against Respondent. 

-----....,§~ 1~--1-5.-Completion.oLPro"Qation.~Upon.successfuLcompletion~of.pr.ohation,.Resp_ondent~s.~,----
-----·------l--------~-~----------'--------__:__________ 

6 

7 

8 

9 

10 

11 

12 

13 

14 

1"5 

16 

17 

18 

19 

20 

21 

22 

23 


· 24 


25 


26 


27 


·28 


license shall be fully restored. 

16;. Direct Supervision. During the period· ofprobation, Respondent shall be under the 

drrect supervision ofa person holding a current and valtd un~restricted Board-issued license. 

''Direct supervision" means assigned to an optometrist who is on duty and immedi~tely availabie 

in the assigned patient area. The Board shall be informed in writiJ;lg of and approye the level of 

supervision provided to the Respondent while he is fi;mctioning as a licensed optometrist. The 

appropriate level ofsupervision must be approved by the Board prior to engaging in practic_e. 

Supervisor Quarterly Reports ofPerfoimance are due fcir each year ofprobation and the 

elitrre length ofprobation from each employer; as follows: 

• 	 For the period covermg January 1st through March 31st, reports are to·be completed 

and submitted between J:.pri11 st and April 7th. 

• 	 For the period covering April1 st through June 30th, reports are to be pompleted and 

submi~ted between July 1st and July 7th, 

• 	 For the peri~d covering July 1st through_ September 30th1 reports are to be. 
. 	 . 

completed and submitted between O~tober 1st a_nd October 7th. 

• 	 For the period covering October lst through December 31st, reports are to be 

. .. )completed and submitted between Janu~ry1st and January 7th. 

Respondent is ultimately responsible for ensuring his/her supervisor submits complete and 

timely reports. Failure to ensure each supervisor submits complete and timely reports shall 

constitute a violation ofprobation. 

. 17. Edu_cation Course .. Within90 days ofthe effective date of this d~cision, and on an· 

annual basis thereafter, respondent shallsubmit to the board for its prior apprOVE).l an educational 

program or course in the areas of diagnosis of eye disease or injury, including retinal tears, which 
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2. addttion to the Continuirlg ()pt9mt:tlic Ed:Jcation requirement~ for re.:.Hcemmre, and shall be 

3 obta]~cd with all cost~ b~in~ paid by respmldent, Falk1wing t1le completiou ofeanh course, the 

4 board or its designee may administ:cr .an exailrinatiot) to test respondent's knowledge af l.he. 

5 c:our~e. Respondeot shall provide writtciLpraof'-of-at1-endancdn~sucl:l~co-u-rs-~-o:__r._c_o~~.~-.SJ-e..~-·-a_s_·_a:r.-.-e-=:.=..-'--_·\,·---~-

8 

9 ACCEPTANG& 


.1 o 
 ·r have caiemlly read !.he abOve Stipulated Settlemont an<l Disciplir?ary Order and have fully 
. . 

r1 discussed it with my attorney, 'Paul Spackman, Esq .. I understand the stipulation and the effect it 

12: · will have on rny Optometry Certificate of Registration. 1 en~er lnto thi~ Stipulated Set.tlemem and 
. . 

13 Oiscipiinary Order voluntarily1 k.:oow\ngly.~ and ·intelligently, and agree robe bo'U.nd by the 

· 14 'Decision and Order.of the State Board of Optometry. 

15 


16 
 DATED: 

l7r. 

18 

19 1bave :,ea.d and fully disctJRJ;ed with Respondent Robert Da.vcm Armstrong lhe tenns- and. 

10 . conditions ~nd nther tMtt~:~rs contained ill the nbovc Stiputatc:d s~ntement and Dl;;qiplinary Order. 
\ 

21 I approve its fo:m tmd co,nlent. 

DATEb: 

25 

2.6 

27 
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· ·z­ ··· The foregoing 'Stipulated· S:etthmient and Dis·ciplinary Ord:eris--hereby resp·e-ctfully·:submitted for ·· 
. . 

3 1 consideration by the State Board o±:~ptometryofthe Department of Consumer Affairs. 

4 
Respectfully .~ubmitted, . 

------------11----------------------~--~--------I~MAbkQ~HAruus.--·-.~·------------h----­

- . · 6- ·- .	A:ttomey-General-ofGaH-fornia----·~--1-­
KAREN B. CHAPPELLE .....·. 7 · -.. ·superViEiiiig Deputy Atto:in.ey Gen:era] ·.. ·· · 

8 ~??~~ 
9 

GEOFFREY WARD . 
Deputy Attorney General 
Attorneys for Complainant 

11 
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2 KAREN B. CHAPPELLE 
Supervising Deputy Attomey General 

3 GEOFFREY WARD 
Deputy Attomey General 

4 State Bar No. 246437 
300 So. Spring Street, Suite 1702 
Los Angeles, CA 90013 

-~~---------I -Telephon;e:-~2-1-s]-899~660~--------------------'----1-----

-·------6--Facsimile:(2TJt897=28"02J:--------~----------------

E-mail:.Geoffi~ey.Ward@doj.ca.gov. 
7 Attorneysfor Complainant 

8 BEFORE THE 
STATE BOARD OF OPTOMETRY 

9 DEPARTMENT OF CONSUMER AFFAffiS 
STATE OF CALIFORNIA 

Case No. CC-2009-146 

12 ROBERT DAVERN ARMSTRONG 

13 S601 DeSoto Avenue 

11 In the M~tter of the Accusation Against: 

ACCUSATION 
Woodland Hills, CA 91365 

14 
Optometry Certificate of Registration No. 
4890 

16 Respondent. 

17--

18 Complainant alleges: 

19 PARTIES 

1. Mona Maggio ("Complainant") brings this Accusation solely in her official c_apacity 

21 as the Executive Officer of the State Board of Optometry, Department of Consumer Affairs. 

22 2. On or about September 14, 1967, the State Board-of Optometry issued Optomet1y . 

23 Certificate of Registration Number 4890 to Robert Davern Armstrong (Respondent). The 

24 Optometry Cer~ificate of Registration was in full force and effect ·at all times relevant to the 

charges brought herein and will expire on October 31, 2011, unless renewed. 

26 Ill 

27 Ill 

28 /II 

1 
Accusation 

- - ------------------·-------·- -- --------·----- .._________ 
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3: · · This Accusation is bi·ought before the 'State Boai'd ofOptomeh·y ("Board"),.· . 
- -
Deparhnent of Consumer Affairs, under the al].thority ofthe following laws. All section 

references are to the Business and Professions Code unless otherwise indicated. 

4. Section 3024 ofthe Code provides authority for the Board to revoke or suspend an 

optometrist-ts-certificate-of-registraHon::-----·--------------­

"The bom:d inay.grant or refuse-to grm1tcertificates of registration as 
provided in this chapter and may revoke or suspend the certificate of registration of 
any optomeh·ist for any of the causes specified in this chapter. It shall have the power 
to administer oaths and to take testimony in the exercise of these functions." 

5. Section3090 of the Code also provides authority for the Board to take disciplinary 

action: 

"Except as otherwise provided by law, the board may take action against 
all persons guilty of violating this chapter or any of the regulations adopted by the 
board. The board shall enforce and administer this article as to licenseholders, and the 
board shall have all the powers granted in this chapter for these purposes, including, 
but not limited to, investigating complaints from the public, other licensees, health 
care facilities, other licensing agencies, or any other source suggesting that an 
optometrist may be guilty of violating this chapter or any of the regulations adopted 
by the board." · · 

STATUTES 

6. _ Section3110. of the Code in relevant pait provides grom1ds for discipline: 

"The board may take action against any licensee who is charged with 
·unprofessional conduct, and may deny an application for a license if the applicant has 
connnitted unprofessional conduct. In addition to other provisions of this article, 
unprofessional conduct includes, but is not limited to, the following: 

(a) Violating or attempting to violate, directly or indirectly assisting in or . 
abetting the violation of, or conspiring to violate any provision of this chapter or any 
of the lUles and regulations adopted by the board pursuant to this chapter. 

(b) Gross negligence. 

(y) Failure to refer a patient to an appropriate physician h1 either of the 
following circumstances: 

(1) Where an examination of the eyes indicates a substantial 
likelihood of any pathology that requires the attention of that physician, 

(2) As required by subdivision (c) ofSection3041." 

2 
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. diagnostic a.nd· tre'atnient p·l;acticies is the Saine as foi· O"ther medical'professionals: .1'[WJiUi. i·espect 

to the practices set forth in subdivisions (b), (d), and (e) of Section 3041, optometrists diagnosing 

or treating eye disease shall be held to the same standard of care to which physicians and 
I 

surgeons and osteopathic physicians and surgeons are held. 11 

-----------~-------q---~------------------------------------------------~----~---------1--~---

· .8-.-Section--3·84-1-subdivision-Ed)-of-the-Gode-provides·::--~-----------1----

"(d) In. any case where this chapter requires that an optometrist consult 
with an ophthahnologist, the optometrist shall maintain a written record in the 
patient1s file ofthe infonnationprovided to the ophthahnologist, the ophthalmologisfs 
response, and any other relevant information. Upon the consulting ophthalmologist1s 
request ari.d with the patient1s consent, the optometrist shall furnish a copy of the 
record to the ophthahnologist." .. 

9. Gross negligence is defmed as "a lack of even scant care or an extreme depmim:e 

fi.·om the ordinary standm·dof co.o.duct." See, e.g. Kearl v. Board ofMedical Quality-Assurance 

(1986) 189 Cal.App.3d 1040, 1052 (physician's license suspended for gross negligence and 

incompetence). 

COST RECOVERY 

10. Sectionl25.3 of the Code provides, in petiinent part, that the Board may request the 


administrative law judge to direct a licentiate found to have committed .a violation or violations of 

·--. 

the licensing act to pay a sum not to exceed the reasonable costs of the investigation and 
' 

enforcement ofthe case. 


FIRST CAUSE FOR DISCIPLINE 


(Gross Negligence) 


11. Respondent is subject to disciplinary action under section 3110 subdivisi~:m (b) of the 

Co.de ·because he failed to provide even scant care or engaged in an extreme departure fi:om the 

ordinary standard of care by failing to properly examine, diagnose, and recommend tl~eatment for 

a p~tient with symptoms of a detached retina. The circumstances are as follows: 
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· -----···----12.--.:..~011-0l:.about:June-20,.2008,-patient.:W...P..l..v:isited.Respondent.at.the..optometqr____

SECOND CAUSE FORDISCIPLINE 

(Failing to Refer Patient to a Physician) · 

15. By c01mnitting the acts set forth in paragraphs 11-14, above, Respondent is subject to 

discipline under Section 3110 subdivision (y) of the Code because he failed to hmnediately refer 

patient W. P. to a physician when an examination ofW. P. 's left eye should have indicated a 

substantial likelihood of a detached retina, a pathology requiring the immediate attention of a 

physician. 

PRAYER 

WHEREFORE, Complah1ant requests that a hearing be held on the matters hereh1 alleged, 

and that following the hearing, the State Board of Optometry issue a decision: 

1. Revoking, suspending Optometry Certificate of Registration Number 4890, issued to 

Robert Davern Armstrong; 

1 The patient's name will be abbreviated in this accusation to preserve patient privacy. 
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.... J : _____________:_·----.1---. ~- ________2_,____ :Dr.d.ering.Ro_b~r:tD.aie.r.n.Ar:m.s.:tr_o_ng_io__JlaY..the State Board ~f Qptometr;;the :_ .. __________________ . 

·-reasonable: c-o~sts of the investigation and enfo:rcemen.t of this -case.~ pqrst1ant to· Busine.ss ·a:P.d 

Professions Code sectionl25.3; and 

· 3. Taking such other and further action as deemed necessary and proper. 

DATED: ----~Ja_n_u_a_~_3_1_,2_0_1_1_____ 
'MONA MAGGIO DD 
Executive Officer 

9 State Board of Optomet1y 
.. Department of Consumer Affairs 

r-o-- ~ :·:~ . State of California 
Complainant 
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